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HISTORY AND PURPOSE 

Ironically, the states’ child support enforcement programs and federal public welfare programs 
evolved together.1  After all, “[t]he whole subject of the domestic relations of husband and wife, 
parent and child, belongs to the laws of the states, and not to the laws of the United States.”2  A 
state’s interests in domestic relations may “be overridden by the federal courts only where clear 
and substantial interests of the National Government, which cannot be served consistently with 
respect for such state interests, will suffer major damage if the state law is applied.”3   

Nevertheless, the parallel advancement of both is linked to Congress’ authority to tax and spend.4 

This grant gives the Federal Government considerable influence even in areas 
where it cannot directly regulate. The Federal Government may enact a tax on an 
activity that it cannot authorize, forbid, or otherwise control.  And in exercising its 
spending power, Congress may offer funds to the States, and may condition those 
offers on compliance with specified conditions.  These offers may well induce the 
States to adopt policies that the Federal Government itself could not impose.5  

“[L]egislation enacted pursuant to the spending power is much in the nature of a contract: in return 
for federal funds, the States agree to comply with federally imposed conditions.”6  “When money 
is spent to promote the general welfare, the concept of welfare or the opposite is shaped by 
Congress, not the states.”7 

Congress created the Aid to Families with Dependent Children (“AFDC”) program in 1962.8  “Few 
mandatory federal eligibility requirements were imposed in the early decades of the program and 
states retained major responsibility for the design and administration of the AFDC program.”9  

                                                           
1 For a timeline showing the history of public welfare and child support enforcement in the United States, 
see JENNIFER WOLF, THE HISTORY OF CHILD SUPPORT IN THE U.S. (updated June 26, 2014), 
http://singleparents.about.com/od/paternity/a/history-of-child-support.htm (last visited Dec. 23, 2019) and 
OFFICE OF CHILD SUPPORT ENFORCEMENT, FY1998 ANNUAL REPORT - APPENDIX G (Dec. 1, 1998), 
http://www.acf.hhs.gov/programs/css/resource/fy1998-annual-report-appendix-g (last visited Dec. 23, 
2019). 
2 Ex parte Burrus, 136 U.S. 586, 593-94 (1890).  See also Rose v. Rose, 481 U.S. 619 (1987).  See 
also Franks v. Smith, 717 F.2d 183, 185 (5th Cir. 1983).  See also Hisquierdo v. Hisquierdo, 439 U.S. 572, 
581 (1979).  See also McCarty v. McCarty, 453 U.S. 210, 220 (1981), superseded by statute as stated in 
Mansell v. Mansell, 490 U.S. 581 (1989). 
3 United States v. Yazell, 382 U.S. 341, 352 (1966). 
4 U.S. CONST. ART. I § 8, cl. 1. 
5 Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 537 (2012).  (Internal citations omitted).  
6 Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). 
7 Helvering v. Davis, 301 U.S. 619, 645 (1937). 
8 See Public Welfare Amendments of 1962, Pub. L. No. 87-543, § 104(a)(2), 76 Stat. 173, 185 (codified as 
amended at 42 U.S.C. § 602 (1982)). 
9 Diann Dawson, The Evolution of A Federal Family Law Policy Under Title IV-A of the Social Security Act-
the Aid to Families with Dependent Children Program, 36 CATH. U. L. REV. 197, 197-98 (1986). 

http://singleparents.about.com/od/paternity/a/history-of-child-support.htm
http://www.acf.hhs.gov/programs/css/resource/fy1998-annual-report-appendix-g
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Nevertheless, federal courts regularly defeated states’ attempts to limit access to public 
assistance funds.10 

“[A] significant number of states at the time were actually losing money on efforts to collect child 
support for children in the AFDC program.”11  Loose eligibility requirements and shifting family 
dynamics during the 1960s and 1970s also led to a dramatic increase in costs.12  As a result, 
Congress passed the Social Security Act Amendment of 1974.13  “Part B enacted Title IV-D of the 
Social Security Act, which created the Program for Child Support Enforcement and Establishment 
of Paternity.”14 

“Originally, the federal Child Support Enforcement program began with a principal focus on 
welfare ‘cost recovery,’ i.e., families receiving cash assistance were required to assign their child 
support collection rights to government, and most child support recovered was used to reimburse 

                                                           
10 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969), overruled in part by Edelman v. Jordan, 94 S. Ct. 
1347 (1974).  See, e.g., Perillo v. Com., Dept. of Public Welfare, 383 A.2d 208, 215 (Pa. 1978).  See, e.g., 
King v. Smith, 392 U.S. 309 (1968).  See, e.g., Taylor v. Martin, 330 F. Supp. 85 (N.D. Cal.) aff'd sub nom. 
Carleson v. Taylor, 404 U.S. 980 (1971). 

11 Ann Laquer Estin, Moving Beyond the Child Support Revolution Thomas Oldham and Marygold S. Melli, 
Eds. Child Support: The Next Frontier. Ann Arbor: University of Michigan Press, 2000. Pp. Xii + 231., 26 
LAW & SOC. INQUIRY 505, 518 (2001). 
12 The predecessor to the AFDC program was known as the Aid to Families with Children (“AFC”) program.  
See Pub. L. No. 74-271, 49 Stat. 620 (Aug. 14, 1935).  “The [AFC] program was designed to provide support 
for ‘dependent’ children who were not being properly supported by their parents. At the time the program 
was created, 42% of the children were eligible for benefits because of death of a parent. By 1949, however, 
the cost of benefits was estimated to be $205 million to aid families where the father was alive but not in 
the family and not paying support.”  Linda Henry Elrod, The Federalization of the Child Support Guidelines, 
6 J. AM. ACAD. MATRIM. LAW. 103, 109 (1990).  According to a 1974 Congressional report, “[o]f the 11 million 
recipients … receiving Aid to Families With Dependent Children (AFDC), 4 out of every 5 [were] on the rolls 
because they have been deprived of the support of a parent who has absented himself from the home.”  
1974 U.S.C.C.A.N. 8133, 8145.  “Federal matching for social services prior to fiscal year 1973 was 
mandatory and open-ended. Every dollar a State spent for social services was matched by three Federal 
dollars. In 1971 and 1972 particularly, States made use of the Social Security Act's open-ended 75 percent 
matching to increase at a rapid rate the amount of Federal money going into social services programs.  The 
Federal share of social services was about three-quarters of a billion dollars in fiscal year 1971, about $1.7 
billion in 1972, and was projected to reach an estimated $4.7 billion for fiscal year 1973. Faced with this 
projection, the Congress enacted a limitation on Federal funding as a provision of the State and Local Fiscal 
Assistance Act of 1972.”  Id. at 8135. 
13 Pub. L. No. 93–647, 88 Stat. 2337.  See generally Peter Leehy, The Child Support Standards Act and 
the New York Judiciary: Fortifying the 17 Percent Solution, 56 BROOK. L. REV. 1299, 1301-02 (1991). 
14 OFFICE OF CHILD SUPPORT ENFORCEMENT, ESSENTIALS FOR ATTORNEYS IN CHILD SUPPORT ENFORCEMENT 9 
(3d ed. Aug. 1, 2002), http://www.acf.hhs.gov/programs/css/resource/essentials-for-attorneys-in-child-
support-enforcement-3rd-edition (last visited Dec. 23, 2019).  Child support enforcement programs are also 
referred to as “IV-D agencies” since they are “operated by state, tribal or local government according to the 
Child Support Enforcement program guidelines as set forth in Title IV-D of the Social Security Act.”  OFFICE 
OF CHILD SUPPORT ENFORCEMENT , U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, GLOSSARY OF 
COMMON CHILD SUPPORT TERMS 9 (2013), https://www.acf.hhs.gov/css/resource/glossary-of-common-child-
support-terms (last visited Dec. 23, 2019). 

http://www.acf.hhs.gov/programs/css/resource/essentials-for-attorneys-in-child-support-enforcement-3rd-edition
http://www.acf.hhs.gov/programs/css/resource/essentials-for-attorneys-in-child-support-enforcement-3rd-edition
https://www.acf.hhs.gov/css/resource/glossary-of-common-child-support-terms
https://www.acf.hhs.gov/css/resource/glossary-of-common-child-support-terms
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government for public assistance costs.”15  However, parents who were not receiving welfare 
could apply for services.16 

The current federal child support program is vastly different from its previous incarnations.  The 
federal government serves as a nucleus for policymaking, technical assistance and coordination 
between state agencies and other federal agencies that provide assistance to the child support 
program.17  Each state provides services to families under a plan approved by the federal 
government.18 

Congress created a new chapter in welfare reform when it enacted the Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996 (“PRWORA”).19  PRWORA altered the structure 
of public welfare funding by replacing the AFDC program with the Temporary Aid for Needy 
Families program (“TANF”).20  “PRWORA established TANF as a block grant, rather than an 
entitlement, meaning that states would receive a set amount of money each year according to a 
statutory formula, rather than on the basis of need or in accordance with macroeconomic 
conditions.”21 

Some of PRWORA’s requirements—and subsequent amendments to Title IV-D of the Social 
Security Act—also apply to families who do not receive services from a state’s child support 
enforcement program.  For example, each state that receives TANF funding is required to 
maintain “a State Disbursement Unit for the collection and disbursement of payments under 
support orders.  The State Disbursement Unit [is] involved in: (1) all Title IV-D cases and (2) cases 
in which a support order is initially issued in the state on or after January 1, 1994 and in which 
income is subject to withholding ….”22 

Another such requirement applies to Louisiana’s child support guidelines: “Each State, as a 
condition for having its State plan approved … must establish guidelines for child support award 
amounts within the State.”23  “The guidelines … are to be used in any proceeding to establish or 

                                                           
15 MARK GREENBERG, THE FEDERAL CHILD SUPPORT PROGRAM HAS STRENGTHENED FAMILIES FOR 40 YEARS – 
FOUR DECADES, FOR CHILDREN, FOR FAMILIES (Aug. 19, 2015), http://www.acf.hhs.gov/blog/2015/08/the-
federal-child-support-program-has-strengthened-families-for-40-years-four-decades-for-children-for-
families (last visited Dec. 23, 2019).  See also 1974 U.S.C.C.A.N. 8133, 8152. 
16 42 U.S.C.A. § 654(6) (July 1, 1975). 
17 See generally 42 U.S.C.A. § 652. 
18 See generally 42 U.S.C.A. § 654. 
19 PL 104–193, Aug. 22, 1996, 110 Stat 2105. 
20 For a brief overview of the TANF program, see Ron Haskins, What Works Is Work: Welfare Reform and 
Poverty Reduction, 4 NW. J. L. & SOC. POL'Y 30, 18-24 (2009). 
21 Aleta Sprague, Next Generation TANF: Reconceptualizing Public Assistance As A Vehicle for Financial 
Inclusion, 18 U. D.C. L. REV. 144, 156 (2015).  Louisiana’s TANF block grant is roughly $164 million.  See 
GENE FALK, CONGRESSIONAL RESEARCH SERVICE, THE TEMPORARY ASSISTANCE FOR NEEDY FAMILIES (TANF) 
BLOCK GRANT: A PRIMER ON TANF FINANCING AND FEDERAL REQUIREMENTS 3 (Apr. 2, 2013).  For a list of 
programs that receive TANF funding, see LA. ADMIN CODE. tit. 67 Pt III, § 5501 et seq. 
22 Samuel V. Schoonmaker, IV, Consequences and Validity of Family Law Provisions in the "Welfare 
Reform Act", 14 J. AM. ACAD. MATRIM. LAW. 1, 11 (1997).  See also 42 U.S.C.A. § 666 (a)(8)(B).  See also 
42 U.S.C.A. § 654b(a)(1).  See generally LA. REV. STAT. ANN. § 9:303.  See generally LA. REV. STAT. ANN. 
§ 46:236.11. 
23 42 U.S.C.A. § 667(a). For a history of Title IV-D’s guidelines requirement, see Christopher L. Blakesley, 
Louisiana Family Law, 52 LA. L. REV. 607, 608-09 (1992).  See also Sue Nations, Louisiana’s Child Support 

http://www.acf.hhs.gov/blog/2015/08/the-federal-child-support-program-has-strengthened-families-for-40-years-four-decades-for-children-for-families
http://www.acf.hhs.gov/blog/2015/08/the-federal-child-support-program-has-strengthened-families-for-40-years-four-decades-for-children-for-families
http://www.acf.hhs.gov/blog/2015/08/the-federal-child-support-program-has-strengthened-families-for-40-years-four-decades-for-children-for-families
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modify child support filed on or after October 1, 1989.”24  “The State must review, and revise, if 
appropriate, the guidelines … at least once every four years to ensure that their application results 
in the determination of appropriate child support award amounts.”25   

As part of the review of a State's guidelines … a State must consider economic 
data on the cost of raising children and analyze case data, gathered through 
sampling or other methods, on the application of, and deviations from, the 
guidelines. The analysis of the data must be used in the State's review of the 
guidelines to ensure that deviations from the guidelines are limited.26 

The quadrennial review of Louisiana’s guidelines was originally entrusted to the Louisiana 
Department of Social Services and the Louisiana District Attorneys Association.27  Subsequent 
reviews have been conducted “in consultation with the child support review committee ….”28 

REVIEW PROCESS 

Public input was solicited through online surveys.  Links to the surveys were posted on several 
websites: The Louisiana Support Enforcement Association, Louisiana District Attorneys 
Association and the Department of Children and Family Services.  The surveys targeted two 
groups: parents and practitioners. The practitioners consisted of attorneys, hearing officers, 
judges and non-attorneys who work in the state’s child support program.  Over 200 parents and 
almost 150 practitioners responded to the surveys. 

The Committee also conducted several public meetings between August 2023 and December 
2023.  The meetings gave citizens an opportunity to share their ideas and concerns.  Several 
topics—which are listed below--were discussed during the meetings.  

                                                           
Guidelines: A Preliminary Analysis, 50 LA. L. REV. 1057 (1990).  See also Katherine Shaw Spaht, The Two 
“ICS” of the 2001 Louisiana Child Support Guidelines: Economics and Politics, 62 LA. L. REV. 709 (2002). 
24 LA. REV. STAT. ANN. § 9:315.1(A). 
25 45 C.F.R. § 302.56(e). 
26 45 C.F.R. § 302.56(h). 
27 See 2001 La. Acts 1082.  After the Legislature enacted 2010 La. Acts 877, the Department of Social 
Services became the Department of Children and Family Services. 
28 LA. REV. STAT. ANN. § 9:315.16. 
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TOPICS OF DISCUSSION 

Child Support Schedule 

“Like the majority of states, Louisiana adopted the income shares model to calculate the amount 
of child support owed by parents.”29 The income shares model relies on the income of both 
parents to calculate a child support obligation.30  Guidelines based on the income shares model 
are normally constructed around a child support schedule.31 

The schedule provides economic estimates of child-rearing expenditures for 
various income levels and numbers of children in the household. The schedule is 
composed of economic data utilizing a table of national averages adjusted to 
reflect Louisiana's status as a low-income state and to incorporate a self-
sufficiency reserve for low-income obligors to form the basic child support 
obligation.32 

Louisiana’s child support schedule was updated in 2016 and again in 2020.33  The schedule needs 
to be updated again to incorporate subsequent changes in income levels, tax levels and the 
federal poverty rate.  The committee also concluded the upper end of the schedule needs to be 
expanded to accommodate parents with higher income levels.  A report by the committee’s 
economist is included in Appendix A of this report. 

Income Imputation34 

According to the Code of Federal Regulations, a state’s child support guidelines must “[p]rovide 
that the child support order is based on the noncustodial parent's earnings, income, and other 

                                                           
29 Monica Hof Wallace, A Primer on Child Support in Louisiana, 69 LOY. L. REV. 131 (2022). 
30 See generally LA. REV. STAT. ANN. § 9:315(A). 
31 See LA. REV. STAT. ANN. § 9:315.19.  “In states that follow the Income Shares Model, courts consider 
both the obligor and recipient spouse's incomes and use a statutory table to determine the percentage of 
the obligor's income based upon average costs to raise a child.”  Kimberly S. Krieg, PhD, CPA & Stephanie 
L. Tang, JD, Calculating "Income" for Domestic Support Obligations in the Wake of the Covid-19 Pandemic, 
74 OKLA. L. REV. 653, 658 (2022) (footnotes omitted). 
32 LA. REV. STAT. ANN. § 9:315(B)(1). 
33 See 2016 La. Acts 602.  See also 2020 La. Acts 177. 
34 “Imputed income” means: 

Income that may be attributed to an individual who refuses to obtain employment, chooses 
not to work for personal reasons, or chooses to earn less than is typical for someone with 
the individual’s training, education and skill. An individual cannot be forced to work, but the 
court or decision-maker can attribute certain income levels to a person based on the 
person’s education or training, skill, and work history. Some states consider assets, for 
example, if the obligor is self-employed or owns real estate. This also may be the amount 
of income the court or administrator determines that an obligor is capable of earning if he 
or she does not appear at a hearing after proper service. Some will also attribute income 
to a custodial parent who chooses to remain unemployed. 

OFFICE OF CHILD SUPPORT ENFORCEMENT, GLOSSARY OF COMMON CHILD SUPPORT TERMS 14 (2013).  Last 
year, the Office of Child Support Enforcement was renamed the Office of Child Support Services. See Office 
of Child Support Enforcement; Statement of Organization, Functions, and Delegations of Authority, 88 Fed. 
Reg. 36587 (June 5, 2023). 
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evidence of ability to pay ….”35  “In establishing or modifying a basic child support obligation it is 
incumbent upon the trial court to examine the income and financial status of both parties.”36  For 
that reason “[d]ocumentation is essential to the setting of child support, even in the context of an 
interim or temporary order.”37 

In order to discourage manipulation of income to avoid child support, several state 
statutes, and a number of court decisions, have provided that the court may look 
at earning capacity rather than actual earnings, and impute income to a parent 
who is voluntarily unemployed or underemployed.  Imputing income allows the 
court to consider the earning capacity of a parent who is not working or is not 
earning what the court determines is appropriate income.38 

Income imputation must “take[] into consideration the specific circumstances of the noncustodial 
parent (and at the State's discretion, the custodial parent) to the extent known, including such 
factors as the noncustodial parent's assets, residence, employment and earnings history, job 
skills, educational attainment, literacy, age, health, criminal record and other employment barriers, 
and record of seeking work, as well as the local job market, the availability of employers willing to 
hire the noncustodial parent, prevailing earnings level in the local community, and other relevant 
background factors in the case.”39 

Some parents are unwilling or unable to produce any income information at all.  This lack of 
cooperation places a court in an untenable position.  While the court has a duty to obtain and 
examine all evidence of a party’s earning potential, a party cannot be allowed to impede a 
proceeding by refusing to participate.40 

                                                           
35 45 C.F.R. § 302.56(c)(1) (emphasis added). 
36 State In Interest of Joseph, 97-0780, p. 4 (La.App. 4 Cir. 12/23/97); 705 So.2d 776, 779.  See also Drury 
v. Drury, 2001-0877, p. 8 (La. App. 1 Cir. 8/21/02); 835 So.2d 533, 539. 
37 Ventura v. Rubio, 2000-0682, p. 8 (La.App. 4 Cir. 3/16/01); 785 So.2d 880, 888, writ denied, 2001-1065 
(La. 5/4/01); 791 So.2d 662. 
38 Paula Woodland Faerber, Empirical Study: A Guide to the Guidelines: A Longitudinal Study of Child 
Support Guidelines in the United States, 1 J.L. & FAM. STUD. 151, 153 (1999) (footnotes omitted).  “Louisiana 
jurisprudence distinguishes between voluntary and involuntary changes in circumstances. An involuntary 
change in circumstances results from fortuitous events or other circumstances beyond a person's control, 
such as loss of one's position or illness. A voluntary change in circumstances generally does not justify a 
reduction in the support obligation.”  Jones v. Jones, 44,201, p. 8 (La. App. 2 Cir. 4/8/09); 6 So.3d 1275, 
1279–80 (internal citations omitted).  See also LA. REV. STAT. § 9:315(C)(5)(b) (defining “income” (in part) 
as “[p]otential income of a party, if the party is voluntarily unemployed or underemployed.) 
39 45 C.F.R. § 302.56(c)(1)(iii) (emphasis added). 
40 “The fundamental requisite of due process of law is the opportunity to be heard.”  Grannis v. Ordean, 234 
U.S. 385, 394; 34 S.Ct. 779, 783; 58 L.Ed. 1363 (1914) (internal citations omitted).  “Due process does not, 
of course, require that the defendant in every civil case actually have a hearing on the merits. A State, can, 
for example, enter a default judgment against a defendant who, after adequate notice, fails to make a timely 
appearance, or who, without justifiable excuse, violates a procedural rule requiring the production of 
evidence necessary for orderly adjudication.”  Boddie v. Connecticut, 401 U.S. 371, 378; 91 S.Ct. 780, 786; 
28 L.Ed.2d 113 (1971) (internal citations omitted).  Therefore, a defendant can decline to participate. 
 
The adverse inference rule could also apply in such a situation: 

The jurisprudence is well-settled to the effect that where a litigant fails to produce evidence 
or witnesses available to him and no reasonable explanation is made therefore, the 
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Other states have addressed this concern in several different ways.41  In Louisiana, the child 
support guidelines once contained a mandatory minimum support obligation.42  The Legislature 
also enacted 2016 La. Acts 218 to address this matter.  Act 218 created a uniform method for 
imputing income when a parent fails to produce any income documentation and the other party 
lacks knowledge of their income.43 

The federal Office of Child Support Services enacted the Flexibility, Efficiency, and Modernization 
in Child Support Enforcement Programs Rule (“F.E.M. Rule”) in late 2016.44  States must now use 
extra care when allowing tribunals to impute income to a parent: “Imputing income … need[s] to 
be done on a case-by-case basis, when there is an evidentiary gap.”45   The F.E.M. Rule led to 
the repeal of the minimum child support obligation in La. Rev. Stat. Ann. § 9:315.14 last year.46 

                                                           
presumption is that the production of such evidence or witnesses would have been 
unfavorable to his cause. 

Wilson v. U.S. Fire & Cas. Co., 593 So.2d 695, 700 (La. App. 4 Cir. 1991), writ denied, 597 So.2d 1027 
(La.1992), and writ denied, 597 So.2d 1037 (La.1992) (internal citations omitted). 
41 “If a parent has no recent work history or a parent's occupation is unknown, that parent may be imputed 
an income at the federal minimum wage for a 40-hour work week. To impute a greater or lesser income, 
the judge in a judicial proceeding or the presiding officer in an administrative proceeding shall enter specific 
findings of fact as to the evidentiary basis for the imputation.”  UTAH CODE ANN. § 78B-12-203(8)(c). 

If a parent in a child support establishment or modification proceeding fails to furnish 
income or other financial information, the parent is in default. Income not actually earned 
by a parent may be imputed to the parent pursuant to this section. Except in cases of 
physical or mental disability or incarceration for one hundred eighty days or more, it is 
presumed for the purpose of determining child support in an establishment or modification 
proceeding that a parent is capable of being employed a minimum of one thousand eight 
hundred twenty hours per year at the state minimum wage, absent evidence to the 
contrary. Evidence to rebut this presumption may be presented by either parent. 

S.D. CODIFIED LAWS § 25-7-6.26.  See generally WASH. REV. CODE § 26.19.071(6)(a). 

42 “In no event shall the court set an award of child support less than one hundred dollars, except in cases 
involving shared or split custody as provided in R.S. 9:315.9 and 315.10. In cases when the obligor has a 
medically documented disability that limits his ability to meet the mandatory minimum, the court may set an 
award of less than one hundred dollars.”  LA. REV. STAT. ANN. § 9:315.14 (2003). 
43 “Absent evidence of a party's actual income or income earning potential, there is a rebuttable presumption 
that the party can earn a weekly gross amount equal to thirty-two hours at a minimum wage, according to 
the laws of his state of domicile or federal law, whichever is higher.”  LA. REV. STAT. ANN. § 9:315.11(A)(2). 
44 Flexibility, Efficiency, and Modernization in Child Support Enforcement Programs, 81 Fed. Reg. 93,492 
(Dec. 20, 2016) (codified in 45 C.F.R. ch. III). 
45 OFFICE OF CHILD SUPPORT ENFORCEMENT, GUIDELINES 1 (Jan. 9, 2017), 
https://www.acf.hhs.gov/sites/default/files/documents/ocse/fem_final_rule_guidelines.pdf (last visited Jan. 
25, 2024). 
46 See 2023 La. Acts 24.  See generally Chris Rosato, Bill to change Louisiana’s child support laws 
advances, WAFB (Apr. 19, 2023, 3:09 PM), https://www.wafb.com/2023/04/19/bill-change-states-child-
support-laws-advances/ (last visited Jan. 25, 2024). 

“While States are allowed to use minimum orders, the minimum amount must be rebuttable.”  OFFICE OF 
CHILD SUPPORT ENFORCEMENT, PIQ-00-03 (Sept. 14, 2000) available at https://www.acf.hhs.gov/css/policy-

https://www.acf.hhs.gov/sites/default/files/documents/ocse/fem_final_rule_guidelines.pdf
https://www.wafb.com/2023/04/19/bill-change-states-child-support-laws-advances/
https://www.wafb.com/2023/04/19/bill-change-states-child-support-laws-advances/
https://www.acf.hhs.gov/css/policy-guidance/state-iv-d-program-flexibility-respect-low-income-obligors
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To avoid any potential conflicts with the F.E.M. Rule, the committee concluded that an additional 
step should be taken by the courts before imputing income.  That way, the court’s diligence in 
looking for income information beforehand will be evident in the suit record.  

Obligations for Combined Income Below the Schedule 

The committee also looked at what—if any—additional safeguards should be added to the 
guidelines to protect low-income parents from having income imputed to them that they cannot 
earn.47 

The committee also considered if a deviation actually occurs when a court sets a support 
obligation for low-income parents since their combined income is not on the schedule.48  Indeed, 
some of the language in La. Rev. Stat. Ann. § 9:315.1 requires the court to consider the parents’ 
low-income status when deciding if a deviation is proper.49 

The committee believes some factors should be included in La. Rev. Stat. Ann. § 9:315.13 for 
courts to consider when calculating a support obligation for low-income parents.  Additionally, the 
deviation language concerning low-income parents in La. Rev. Stat. Ann. § 9:315.1 should be 
removed since La. Rev. Stat. Ann § 9:315.13 governs the calculation of a support obligation for 
them.50 

Hurricanes Katrina and Rita 

Post-Katrina, the Louisiana courts and legislature tend to be cautious but flexible. 
The Louisiana legislature held a special session in November 2005.  During this 
special session, child support statutes were modified to exclude most disaster 
assistance benefits from parents' income calculation and to create flexibility in child 

                                                           
guidance/state-iv-d-program-flexibility-respect-low-income-obligors (last visited Feb. 1, 2024). Assumedly, 
the minimum obligation was partly problematic because it did not allow a parent an opportunity to rebut the 
mandated amount. 

47 For the purpose of this report, the term “low-income parents” refers to those parents whose income falls 
below the lowest income range in the schedule. 
48 Some courts believe setting support obligations for low-income parents is actually—in and of itself—a 
deviation.  Compare Krampe v. Krampe, 625 So.2d 383, 387 (La. App. 3 Cir. 1993) (holding that setting an 
amount above the schedule is not a deviation) with Finn v. Jackowski, 1999-2808, pp. 5-6 (La. App. 1 Cir. 
12/22/00); 779 So.2d 917, 921. 
49            In determining whether to deviate from the guidelines, the court's considerations may include: 

(1) That the combined adjusted gross income of the parties is equal to or less than nine 
hundred fifty dollars. In such cases, the court shall determine an amount of child support 
based on earnings, income, and other evidence of ability to pay. 
(2) That the combined adjusted gross income of the parties is not within the amounts shown 
on the schedule in R.S. 9:315.19. If the combined adjusted gross income of the parties 
exceeds the highest sum shown on the schedule, the court shall determine an amount of 
child support as provided in R.S. 9:315.13(B)(1) and may order the placement of a portion 
of the amount in a trust in accordance with R.S. 9:315.13. 

LA. REV. STAT. ANN. § 9:315.1(C). 
50 See LA. REV. STAT. ANN. 9:315.13. 

https://www.acf.hhs.gov/css/policy-guidance/state-iv-d-program-flexibility-respect-low-income-obligors
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support calculations by allowing additional deviations from the child support 
guidelines.51 

While several of the modifications were helpful, a couple have outlived their usefulness.  For 
example: 

[A]s a direct result of either Hurricane Katrina or Rita, the court may deviate from 
the guidelines … if the application of the guidelines would not be in the best interest 
of the child or would be unjust, inequitable, or cause undue hardship to the parties. 
In determining the amount of the child support, the court may also consider that 
the parties may have been prevented from timely access to the courts for the 
exercise of their legal rights. However, the amount of the deviation shall not exceed 
the consideration the court would have given if the party were able to timely access 
the court.52 

Another one prohibits a court from determining a party is unemployed or under employed if “[h]e 
has been temporarily unable to find work or has been temporarily forced to take a lower-paying 
job as a direct result of Hurricane Katrina or Rita.”53  A third provision has never taken effect.54 At 
this point, these provisions should no longer apply to any cases with ongoing support orders.  
Therefore, they should be removed from the guidelines. 

                                                           
51 Sandie McCarthy-Brown & Susan L. Waysdorf, Katrina Disaster Family Law: The Impact of Hurricane 
Katrina on Families and Family Law, 42 IND. L. REV. 721, 761 (2009). 
52 LA. REV. STAT. ANN. § 9:315.1(B)(2). 
53 LA. REV. STAT. ANN. § 9:315.11(C)(1). 
54            (1) Notwithstanding any other provision of this Section, if a party has been directly affected by 

Hurricane Katrina, a judgment modifying a final child support judgment may be made 
retroactive to August 26, 2005, if judicial demand is made prior to April 15, 2006. 
(2) Notwithstanding any other provision of this Section, if a party has been directly affected 
by Hurricane Rita, a judgment modifying a final child support judgment may be made 
retroactive to September 20, 2005, if judicial demand is made prior to April 15, 2006. 

LA. REV. STAT. ANN. § 9:315.21(F).  “The provisions of R.S. 9:315.21(F) as enacted … shall not take effect 
unless 42 USC 666(a)(9)(c), (the Bradley Amendment), which currently provides that any payment or 
installment of support under any child support order is not subject to retroactive modification, is amended 
and enacted into law to permit retroactive modification of child support.”  2005 La. Acts 59, 1st Ex. Sess. 
 

States [must] have in effect laws requiring the use of procedures to prohibit retroactive 
modification of child support arrearages. However, such procedures may permit 
modification with respect to any period during which there is pending a petition for 
modification, but only from the date that notice has been given, either directly or through 
the appropriate agent, to the obligee or (where the petitioner is the obligee) to the obligor. 
Specifically, State IV-D agencies must have in effect and use procedures whereby any 
payment or installment of support under any child support order is, on and after the date it 
is due, a judgment by operation of law, with the full force, effect, and attributes of a 
judgment of the State and is entitled, as such, to full faith and credit in such State and in 
any other State. 

Child Support Enforcement Program; Implementation of Section 9103 of Public Law 99-509: Prohibition of 
Retroactive Modification of Child Support Arrearages, 54 Fed. Reg. 15757 (Apr. 19, 1989).  See generally 
LA. REV. STAT. ANN. § 9:315.21.  See generally LA. REV. STAT. ANN. § 13:4291. 
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Setting Support for Incarcerated Obligors 

A review of cases from [various] jurisdictions … reveals a wealth of case law that 
can be loosely categorized into three groups, each of which represents a different 
approach to assessing the effect of incarceration on support obligations. The first 
approach, dubbed the “no justification” rule, generally deems criminal incarceration 
as insufficient to justify elimination or reduction of an open obligation to pay child 
support. The second approach, known as the “complete justification” rule, 
generally deems incarceration for criminal conduct as sufficient to justify 
elimination or reduction of an existing child support obligation.  Finally, the third 
approach is the “one factor” rule, which generally requires the trial court to simply 
consider the fact of criminal incarceration along with other factors in determining 
whether to eliminate or reduce an open obligation to pay child support.55 

Louisiana courts adhered to the first rule until the enactment of the F.E.M. Rule.56  Now, 
“incarceration may not be treated as voluntary unemployment in establishing or modifying support 
orders.”57  Louisiana’s guidelines were amended to include this restriction from the F.E.M. Rule.58 

Be that as it may, the guidelines offer no direction when it comes to establishing support orders 
against incarcerated obligors.  The committee ultimately decided that none is needed. After all, 
incarcerated parties are not voluntarily unemployed so their actual income must be used when 
applying the guidelines. 

Minor Unmarried Parents 

 

Nothing in Louisiana’s child support guidelines addresses the setting of initial child support orders 
for minor parents.  Even our jurisprudence is threadbare on this issue.  In fact, the Louisiana Fifth 
Circuit Court of Appeal seems to be the only court to have dealt with this issue. 

In State v. Tantillo, 620 So.2d 346 (La. App. 5 Cir.1993), the State brought an action against an 
alleged father under the Uniform Reciprocal Enforcement of Support Act (“URESA”).59 The 

                                                           
55 Yerkes v. Yerkes, 573 Pa. 294, 299–300, 824 A.2d 1169, 1171–72 (2003) (quotation marks in original, 
internal citations and footnotes omitted). 
56 See, e.g., Toups v. Toups, 97-0620, pp. 3-4 (La. App. 1 Cir. 4/8/98); 708 So.2d 849, 850 (stating that 
“[w]hen a person commits a voluntary act, that act cannot be used to justify the extinction of a protected 
right like child support, regardless of the temporary nature of the situation. Actions resulting in imprisonment 
are voluntary acts and may not be used as an excuse to escape the financial obligation to support one's 
children.”) 
57 45 C.F.R. § 302.56(c)(3). 
58 See LA. REV. STAT. ANN. § 9:315.11(C)(2).  See 2017 La. Acts 264.  See 2021 La. Acts 339 
59 URESA “coordinated court procedures for obtaining and enforcing child-support orders between a 
resident and nonresident without the parties having to depart from their home states.”  Charles W. "Rocky" 
Rhodes & Cassandra Burke Robertson, A New State Registration Act: Legislating A Longer Arm for 
Personal Jurisdiction, 57 HARV. J. ON LEGIS. 377, 437 n. 248 (2020) (internal citations omitted).  URESA 
was eventually succeeded by the Uniform Interstate Family Support Act (“UIFSA”).  See 1995 La. Acts 251.  
See 1997 La. Acts 1241.  See 2015 La. Acts 80. 
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alleged father claimed he was not responsible for support because he was a minor at the time of 
the conception ….”60 

Based upon this evidence, the [trial] judge ruled Tantillo to be the father. She also 
found Tantillo's defense that he cannot be held accountable because he was a 
minor at the time of the conception was without merit …. She reasoned in part that 
if Tantillo's parental duty to support his child depended upon his being a major at 
the time of conception: 

minor males could impregnate with impunity, minor females could 
abandon their children without fear of any type of repercussion.... 
Children, regardless of the circumstances surrounding their birth 
deserve the support of their parents.61 

Ultimately, the Fifth Circuit “decline[d] to rule that … the youth of the father [was] relevant to the 
right of the innocent child to support.”62 

Other states’ courts have reached similar conclusions.63  But unlike Louisiana, those states have 
also established a framework for establishing filiation and support obligations for minor unmarried 
parents.64  The committee believes that this subject requires further study. 

                                                           
60 State v. Tantillo, 620 So.2d 346 (La. App. 5 Cir.1993). 
61 Id. at 347 (block quotation in original). 
62 Id. 
63 “The age of a putative father is irrelevant to a paternity proceeding and minority will not excuse his 
obligation to support the child. The parents' respective ages are factors to be considered only insofar as 
determination of the actual monetary amount of support is concerned. …. The primary purpose of a 
paternity proceeding is to protect the welfare of the illegitimate child ….”  Weinberg v. Omar E, 106 A.D.2d 
448; 482 N.Y.S.2d 540, 541 (1984) (internal citations omitted).  “[T]he public policy mandating parental 
support of children overrides any policy of protecting a minor from improvident acts.”  In re J.S., 193 
Ill.App.3d 563, 565; 550 N.E.2d 257, 258 (1990).  “The rule generally accepted in other jurisdictions is that 
a putative father who had been below the age of consent for sexual intercourse under criminal sexual 
conduct statutes at the time of conception is liable for supporting the child resulting from that union.”  Hamm 
v. Office of Child Support Enf't, 336 Ark. 391, 398; 985 S.W.2d 742, 745–46 (1999) (internal citations 
omitted). 
64 “In a proceeding for the support of a child or a minor parent, the court may order the parent(s) of each 
minor parent to pay an amount reasonable or necessary for the support and education of the child born to 
the minor parent(s) until the minor parent is eighteen (18) years of age, after considering all relevant factors 
….” IDAHO CODE ANN. § 32-706(4).  “[A] voluntary declaration of parentage that is signed by a minor parent 
does not establish parentage until 60 days after both signatories have reached 18 years of age or are 
emancipated, whichever first occurs.”  CAL. FAM. CODE § 7580(a).  “[T]he court may appoint a guardian ad 
litem for the child and shall appoint a guardian ad litem for a minor parent or minor who is alleged to be a 
parent in a paternity proceeding unless the minor parent or the minor alleged to be the parent is represented 
by an attorney.”  WIS. STAT. ANN. § 767.82(1)(a).  “A minor may not sign a statement acknowledging 
paternity.”  WIS. STAT. ANN. § 767.805(1m).  “A minor parent may sign an acknowledgment of parentage 
with the same effect as if he or she were of legal age.”  MICH. COMP. LAWS ANN. § 722.1009(Sec. 9). 
 

If both the parents of the child requiring support were unemancipated minors at the time of 
the child's conception, the parents of both minor parents share primary liability for their 
grandchild's support until both minor parents reach the age of 18 or become emancipated. 
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Shared Custody 

The committee examined if the guidelines should provide a more concrete definition for shared 
custody.65  “‘Shared custody’ means that each parent has physical custody of the child for an 
approximately equal amount of time.”66  There are two separate worksheets used to calculate 
child support.  One of them (“Worksheet B”) is used when shared custody exists.67   

“In determining whether a particular arrangement is shared, Section 9:315.9 does not bind the 
trial court to a threshold percentage determined solely on the number of days. The trial court has 
discretion in determining whether a particular arrangement constitutes ‘shared custody,’ justifying 
the application of Section 9:315.9.”68 

                                                           
If only one parent of the child requiring support was an unemancipated minor at the time 
of the child's conception, the parents of both parents are liable for any arrearages in child 
support owed by the adult or emancipated parent until the other parent reaches the age of 
18 or becomes emancipated. 

N.C. GEN. STAT. ANN. § 110-129(3). 
 

In addition to ordering a parent to pay child support as calculated under this rule, the court 
may, in appropriate circumstances, order one or more grandparents of a child to pay child 
support to an appropriate person in an amount determined by the court to serve the best 
interests of the child. …. An order under this paragraph may be issued only with respect to 
a child whose parents are both minors, and the order terminates when either parent 
becomes 18 years of age. The court must specify in writing the reasons why it considers it 
to be appropriate to order a grandparent to pay child support under this paragraph and the 
factors considered in setting the amount of the child support award. In this paragraph, 
“grandparent” means the natural or adoptive parent of the minor parent. 

ALASKA R. CIV. P. 90.3(c)(4) (quotation marks in original). 
 
65Unsuccessful attempts have been made in the past: 
 

When DSS and LDAA conducted state-wide user surveys and held public hearings 
throughout the state, the two principal areas in which users of the guidelines and people 
testifying at the public hearings strongly favored more specificity were deviations for joint 
and shared custody arrangements and for second and multiple families. For shared 
custody arrangements, the Report submitted by DSS and LDAA recommended a 
mathematical formula for calculating the deviation for shared custody, defined as a 
custodial arrangement in which each parent enjoys at least 102 days of court-ordered 
overnight custody or visitation. 

Katherine Shaw Spaht, The Two "Ics" of the 2001 Louisiana Child Support Guidelines: Economics and 
Politics, 62 LA. L. REV. 709, 721–22 (2002) (footnotes omitted).  See also H.B. 336, 2008 Leg., Reg. Sess. 
(La. 2008) (defining “shared custody” as “no less than forty-eight percent and no more than fifty-two percent 
of the year”).  See also H.B. 771, 2008 Leg., Reg. Sess. (La. 2008) (declaring the existence of shared 
custody “[w]hen the court orders equal to or more than forty percent of physical custody to the 
nondomiciliary parent”). 
66 LA. REV. STAT. ANN. § 9:315.9(A)(1). 
67 See LA. REV. STAT. ANN. § 9:315.9(B).  See generally LA. REV. STAT. ANN. § 9:315.20.   
68 St. Philip v. Montalbano, 2016-0254, p. 10 (La. App. 1 Cir. 10/31/16); 206 So.3d 909, 915, writ denied 
sub nom. Philip v. Montalbano, 2016-2110 (La. 1/13/17); 215 So.3d 255 (internal citations omitted and 
quotations in original).  See also Martello v. Martello, 2006-0594, p. 11 (La.App. 1 Cir. 3/23/07); 960 So.2d 
186, 195–96. 
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“[T]he majority of litigation surrounding the worksheets revolves around whether the joint custodial 
arrangement amounts to shared custody under Worksheet B or whether the court should instead 
use Worksheet A and apply a joint custody adjustment that may reduce the child support owed 
by the obligor.”69 

A central tenet of current child support calculations in many states is the 
assumption that the financial costs a parent incurs when caring for a child increase 
in accordance with the amount of time the child spends with that parent. Although 
child support is tied first to the income of the parents, thirty-four state support 
guidelines include a formulaic adjustment for shared-parenting time that rely on a 
range of timesharing thresholds for application of the adjustment. Equal parenting 
time does not automatically eliminate child support orders, but it can.70 

“When the joint custody order is deemed to provide for shared custody, the non-domiciliary parent 
does not have the additional burden of proving, as he does under Section 9:315.8, an increase in 
direct child-related expenses and a concomitant decrease in the domiciliary parent's direct child 
care expenses.”71  This conceivably makes it easier for an obligor to push for shared custody 
instead of extraordinary visitation. 

                                                           
While “shared custody” is defined as “a joint custody order in which each parent has 
physical custody of the child for an approximately equal amount of time[,]” a joint custody 
arrangement does not necessarily require an equal fifty-fifty sharing of physical custody. 
The trial court's allocation of the physical time for each parent should focus on substantial 
time rather than strict equality of time, so as to assure that the child has frequent and 
continuing contact with both parents, and always keeping the paramount goal of reaching 
a decision which is in the best interests of the child. Only if it can be shown that a fifty-fifty 
shared physical custody arrangement is feasible and in the best interest of the child, can 
such an order can be implemented. Each case will depend on the child's age, the parents' 
situations, and other factors relevant to that particular custody dispute. And every joint 
custody decree should include the designation of a domiciliary parent, except when there 
is an implementation order to the contrary or for other good cause shown. 

Harang v. Ponder, 2009-2182, p. 9 (La.App. 1 Cir. 3/26/10); 36 So.3d 954, 962, writ denied, 2010-0926 
(La. 5/19/10); 36 So.3d 219 (internal citations omitted, brackets and quotation marks in original). 
69 Monica Hof Wallace, A Primer on Child Support in Louisiana, 69 LOY. L. REV. 131, 196 (2022). 
70 Milfred Dale, "Still the One": Defending the Individualized Best Interests of the Child Standard Against 
Equal Parenting Time Presumptions, 34 J. AM. ACAD. MATRIM. LAW. 307, 353 (2022) (footnotes omitted).  
See also  Marygold S. Melli & Patricia R. Brown, The Economics of Shared Custody: Developing an 
Equitable Formula for Dual Residence, 31 HOUS. L. REV. 543, 554 (1994).  See also LA. REV. STAT. ANN. § 
9:315.9 cmt. (b). 
70 LA. REV. STAT. ANN. § 9:315.9. 

71 Janney v. Janney, 2005-0507, p. 4 (La. App. 1 Cir. 7/26/06); 943 So.2d 396, 399, writ denied, 2006-2144 
(La. 11/17/06); 942 So.2d 536 (footnote omitted). 
 

(2) If under a joint custody order, the person ordered to pay child support has physical 
custody of the child for more than seventy-three days, the court may order a credit to the 
child support obligation. A day for the purposes of this Paragraph shall be determined by 
the court; however, in no instance shall less than four hours of physical custody of the child 
constitute a day. 
(3) In determining the amount of credit to be given, the court shall consider the following: 
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Multiple states use certain parameters for determining shared custody.72 In the end, the 
committee shied away from recommending the same.  While the current system encourages 
some obligors to aggressively litigate for shared custody to reduce their support obligations, 
establishing some boundaries in La. Rev. Stat. § 9:315.9 may not alleviate the problem. 

  

                                                           
(a) The amount of time the child spends with the person to whom the credit would be 
applied. The court shall include in such consideration the continuing expenses of the 
domiciliary party. 
(b) The increase in financial burden placed on the person to whom the credit would be 
applied and the decrease in financial burden on the person receiving child support. 
(c) The best interests of the child and what is equitable between the parties. 
(4) The burden of proof is on the person seeking the credit pursuant to this Subsection. 
(5) Worksheet A reproduced in R.S. 9:315.20, or a substantially similar form adopted by 
local court rule, shall be used to determine child support in accordance with this 
Subsection. 

LA. REV. STAT. ANN. § 9:315.8(E).  The court is not required to consider these same factors when 
determining whether Worksheet B should be used.  See LA. REV. STAT. ANN. § 9:315.9. 
72 ‘[P]arenting is fifty-fifty (50-50) or equal when the parents of the child each spend fifty percent (50%) of 
the parenting time with that child. On the Child Support Worksheet, each parent will be designated as having 
one hundred eighty-two point five (182.5) days with the child. For purposes of calculating the support 
obligation, fifty-fifty/equal parenting is a form of standard parenting.”  TENN. COMP. R. & REGS. 1240-02-04-
.02(12).  “‘Shared physical care’, for the purposes of the child support guidelines and schedule of basic 
child support obligations specified in this section, … means that each parent keeps the children overnight 
for more than ninety-two overnights each year and that both parents contribute to the expenses of the 
children in addition to the payment of child support.”  COLO. REV. STAT. ANN. § 14-10-115(3)(h).  “A Parent 
of Primary Residence (PPR) is a parent who provides a residence for the child for more than 50% of 
overnights annually or, if sharing is equal, provides the residence for the child while he or she is attending 
school. The PPR may be either the obligee or obligor depending on the parents' income and amount of 
time spent with the child. A Parent of Alternate Residence (PAR) is a parent who provides an overnight 
residence for the child when he or she is not with the PPR.”  NJ R PRAC App. 9-B (italics in original).  “The 
parents have equal fixed expenses only when time sharing is equal (50% each).”  Id. 
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Second and Multiple Families73 

A consistent complaint is that when an obligor has multiple families, the children in the first family 
receive better treatment than the children in subsequently-formed families: 

In the field of family law, Congress has enacted legislation that culminated in 
requiring states to establish child support guidelines. This measure was necessary 
in order to control the amount of income that must be transferred by the support-
paying parent to the custodial parent in circumstances in which the family is not 
intact. But no law controls the number of children an individual may have.74 

Although every child is entitled to support from his or her parents, children from 
prior families receive more financial support than do children from subsequent 
families under Louisiana's current system for calculating child support. This 
statutory preference is known as a “first-family-first” policy. The Louisiana 
Legislature's intent behind using this policy to calculate multiple family support 
orders is to deter divorce and ensure that the first family receives the amount of 
support it would have received if the family were still together. Yet, despite these 
goals, Louisiana's child support guidelines unconstitutionally discriminate against 
subsequently born children.75 

But this criticism is inaccurate at best.  The guidelines require the parties to “combine the amounts 
of their adjusted gross incomes. Each party shall then determine by percentage his or her 
proportionate share of the combined amount. The amount obtained for each party is his or her 
percentage share of the combined adjusted gross income.”76  “‘Adjusted gross income’ means 
gross income, minus: (a) Amounts for preexisting child support or spousal support 

obligations owed under an order of support to another who is not a party to the proceedings 
and (b) At the court's discretion, amounts paid on behalf of a party's minor child who is not the 
subject of the action of the court.”77  “Each party's share of the total child support obligation shall 
then be determined by multiplying his or her percentage share of combined adjusted gross  
income times the total child support obligation.”78  Therefore, the guidelines do not favor an 
obligor’s older children—they favor the family that obtains a child support order first.79 

                                                           
73 In the guidelines, the term “second family” refers to “dependents who are not the subject of the action 
before the court and who are in that party's household.”  LA. REV. STAT. ANN. § 9:315.1(C)(3).  The term 
“multiple families” applies when the obligor has “one or more families, consisting of children none of whom 
live in the household of the noncustodial or nondomiciliary parent but who have existing child support orders 
….”  LA. REV. STAT. ANN. § 9:315.1(C)(4). 
74 Rebecca Burton Garland, Second Children Second Best? Equal Protection for Successive Families 
Under State Child Support Guidelines, 18 HASTINGS CONST. L.Q. 881 (1991) (footnotes omitted). 
75 Taylor Gay, All in the Family: Examining Louisiana's Faulty Birth Order-Based Discrimination, 73 LA. L. 
REV. 295, 295–96 (2012) (quotation marks in original and footnotes omitted). 
76 LA. REV. STAT. ANN. § 9:315.2(C). 
77 LA. REV. STAT. ANN. § 9:315(C)(1) (emphasis added). 
78 LA. REV. STAT. ANN. § 9:315.8(C). 
79 “In practice, ‘first family first’ often means the first family to obtain a child support order, not necessarily 
the first child by birth. In some instances, this may encourage a race to the courthouse to obtain a child 
support order.”  Adrienne Jennings Lockie, Multiple Families, Multiple Goals, Multiple Failures: The Need 
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Past attempts to create a system to “equalize” payments have been unsuccessful.80  It appears 
that a renewed effort on this front would not be fruitful since several technical issues would make 
such a system unworkable.  For example, venue requirements may make it difficult—if not 
impossible—to have all of an obligor’s cases heard by the same judge.81   

Adult Disabled Children 

Under common law, parents have an obligation to support their minor children until 
the children reach the age of majority. The age of majority is when a child is 
capable of self-sufficiency. However, what if the child is mentally and or physically 
disabled and unable to support him or herself? Why might an adult with disabilities 
need support? The need for post-majority child care includes both the relevant 
health care costs and home-care costs to assist with the disability. In addition, 
people with disabilities may lose out on wages, since their rates of unemployment 
are significantly higher than average. Additionally, there are two public policy 
rationales for extending the obligation of child support to mentally or physically 
disabled children beyond the age of majority: (1) the natural obligation of parents 
to support their children, and (2) the need to protect the public from the burden of 
supporting a person who has a parent ... able to support him. However, the states' 
approaches to this controversial topic are neither uniform nor universal.82 

The Legislature enacted 2015 La. Acts 379 almost nine years ago.  Act 379 allows a court to 
issue or continue a child support order for an adult child “who … is incapable of self-support and 
requires substantial care and personal supervision because of an intellectual or physical disability 
that is manifested before the child attains the age of majority.”83 

Obviously, the legislative intent behind Act 379 was for our courts to use the child support 
guidelines to calculate support for adult disabled children.84 But the committee was notified that 
in at least one case a court failed to apply them.  The parties incurred additional expenses since 

                                                           
for "Limited Equalization" As A Theory of Child Support, 32 HARV. J.L. & GENDER 109, 163 n. 238 (2009) 
(quotation marks in original and internal citations omitted). 
80 See S.B. 605, 2008 Leg., Reg. Sess. (La. 2008).  See H.R. 156, 2008 Leg., Reg. Sess. (La. 2008).  See 
Sarah Chacko, Legislators kill child-support changes, BATON ROUGE ADVOCATE, May 21, 2008, at A6. 
81 See generally LA. CODE OF CIV. PROC. ANN. art 42(1).  See generally LA. CODE OF CIV. PROC. ANN. art. 
74.2. See generally LA. CHILD. CODE ANN. art. 314. 
82 Erica Fumagalli, A Survey of Post-Majority Child Support for Adults with Impairments, 29 J. AM. ACAD. 
MATRIM. LAW. 433, 434–35 (2017) (quotation marks and footnotes omitted). 
83 LA. REV. STAT. ANN. § 9:315.22(E)(1). 
84 “The provisions of Louisiana's Child Support Guidelines, R.S. 9:315, et seq., govern support for adult 
children with disabilities. Provisions elucidating child need, parental ability to pay, grounds for deviation, 
and venue and jurisdictional provisions are intended to apply to cases involving support of an adult child 
with a disability as they do in proceedings involving the support of minor children.”  LA. REV. STAT. ANN. § 
9:315.22 cmt. (a) (2015).  “Paragraph (E)(4) of this Section envisions that if there is a court of continuing 
exclusive jurisdiction over a child support order for the child, an action under this Subsection may be filed 
as a suit for modification. If no court has continuing, exclusive jurisdiction, an action under this Subsection 
may be filed as an original suit in the court that has jurisdiction over child support proceedings.”  LA. REV. 
STAT. ANN. § 9:315.22 cmt. (i) (2015). 
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the court ruled the child’s mother did not have the standing to pursue an action for support and 
required an attorney to be appointed to represent the disabled child. 

To eliminate any future confusion—and current conflicts--it may be best to move La. Rev. Stat. § 
9:315.22(E) into a new section.85  Some language should be added to the new statute—and other 
parts of the guidelines—to iron out some of the difficulties.86 

The committee also focused on whether there are any due process concerns associated with the 
current statute.  “The purpose of notice under the Due Process Clause is to apprise the affected 
individual of, and permit adequate preparation for, an impending hearing.”87  “[T]he requirement 
of a reasonably calculated notice under all the circumstances is an elementary and fundamental 
requirement of due process to apprise interested parties of the pendency of the action and to 
afford them an opportunity to present their objections.”88  Since obligors with disabled children 
potentially face longer obligations, extra care should be taken to ensure they are properly notified 
of such.89  Additionally, the committee concluded that any judgment granting or extending a 
support obligation for a disabled child should explicitly state that the child support will last beyond 
the age of majority. 

Also, “[w]hat rises to the level of ‘substantial care and personal supervision’ is a question of fact 
to be determined by the trier of fact.”90  Since the process for setting and extending support orders 
for disabled children deviates from the norm, the committee also considered if a stricter 
evidentiary standard should apply to these hearings.91 

                                                           
85 Before 2015, La. Rev. Stat. Ann. § 9:315.22 applied exclusively to the termination and extension of a 
child support obligation by operation of law: “[A]n award of child support continues past the age of eighteen, 
making this continuation automatic, provided the child meets the requirements of the statute.”  Curtis v. 
Curtis, 34,317, p. 19 (La. App. 2 Cir. 11/1/00); 773 So.2d 185, 198.  See also Authement v. Authement, 96-
1289, pp. 7-8 (La. App. 1 Cir. 5/9/97); 694 So.2d 1129, 1134-35. See also Pilet v. Hartmann, 96-1091, pp. 
6-7 (La.App. 4 Cir. 11/27/96); 684 So.2d 557, 560-61.  See also Freeman v. Freeman, 95-179, pp. 5-6 (La. 
App. 5 Cir. 7/25/95); 659 So.2d 826, 830.  Yet judicial action is required to continue a child support order 
for a disabled child who reaches the age of majority.  See LA. CODE OF CIV. PROC. ANN. art.10(A)(9). 
86 “While the Official Revision Comments are not the law, they may be helpful in determining legislative 
intent.”  Arabie v. CITGO Petroleum Corp., 2010-2605, p. 4 (La. 3/13/12); 89 So.3d 307, 312 (internal 
citations omitted).  See also Carollo v. Dep't of Transp. & Dev., 2021-01670, p. 16 (La. 9/1/22); 346 So.3d 
751, 762.  The official comments in La. Rev. Stat. § 9:315.22 may be even more helpful if they are 
incorporated in to Louisiana law. 
87 Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1; 98 S.Ct. 1554, 1563; 56 L.Ed.2d 30 (1978) (internal 
quotation marks omitted).  “Notice is a requirement of procedural due process.”  State v. Lee, 2000-2516, 
p. 9 (La. App. 4 Cir. 4/6/01); 787 So.2d 1020, 1028.  “No principle is more fundamental to our system of 
judicial administration than that a person is entitled to notice before adverse judicial action is taken against 
him.”  Lugo v. Keane, 15 F.3d 29 (2d Cir.1994).  “Th[e] right to be heard has little reality or worth unless 
one is informed that the matter is pending and can choose for himself whether to appear or default, 
acquiesce or contest.”  Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314; 70 S.Ct. 652, 657; 94 
L.Ed. 865 (1950).   
88 Domingue v. Bodin, 2008-62, p. 4 (La.App. 3 Cir. 11/5/08); 996 So.2d 654, 658 (internal citations omitted). 
89 See, e.g., Turner v. Rogers, 564 U.S. 431, 449; 131 S.Ct. 2507, 2520; 180 L.Ed.2d 452 (2011).  See, 
e.g., Bays v. Bays, 2000-1727, p. 5 (La. 2/21/01); 779 So.2d 754, 758. 
90 LA. REV. STAT. ANN. § 9:315.22 cmt. (d). 
91 “Clear and convincing proof is a high standard, requiring more than a preponderance of the evidence.”  
Crowe v. Smith, 261 F.3d 558, 563 (5th Cir.2001) (internal citations omitted).  “Proof by clear and convincing 
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It also appeared to the committee that a court’s decision should be based—in part—on certified 
medical documentation.92  As a practical matter, it seems likely that such records would be in the 
possession or control of the custodial party. 

Furthermore, nothing in the guidelines suggest that a parent must be designated as a tutor or 
have legal custody of a child to pursue and enforce a support order.93  In certain situations, a  
parent can also collect child support owed to an adult child.94  Any new statute should make it 
clear a custodial party has the same standing in these cases as well.  

                                                           
evidence requires a showing that the existence of the disputed fact is highly probable, meaning more 
probable than its nonexistence.”  State in Interest of J.D., 53,432, p. 11 (La.App. 2 Cir. 2/5/20); 290 So.3d 
738, 745 (internal citations omitted).  The clear and convincing standard is already required in several 
domestic matters.  See, e.g., LA. REV. STAT. ANN. § 9:406(B) (allowing a judicial attack by a party to an 
acknowledgment of paternity).  See, e.g., LA. CODE OF CIV. PROC. ANN. art. 4548 (setting a clear and 
convincing evidentiary standard in an interdiction proceeding).  See, e.g., LA. CHILD. CODE ANN. art. 1035 
(requiring each element in an action to terminate parental rights to be proven by clear and convincing 
evidence). 
92 See LA. REV. STAT. ANN. § 13:3715.1 (setting parameters for certified medical records).  Requiring 
medical records is not a new concept in support matters: 
 

Notwithstanding any other law, a person who would otherwise be chargeable under law 
with support of a minor child is also chargeable with the support of any such individual until 
such individual reaches the age of twenty-six, when it shall appear to the satisfaction of the 
court that the person is developmentally disabled as defined in subdivision twenty-two of 
section 1.03 of the mental hygiene law, resides with the person seeking such support, and 
is principally dependent on such person for maintenance. A finding of a developmental 
disability shall be supported by a diagnosis and accompanying report of a physician, 
licensed psychologist, registered professional nurse, licensed clinical social worker or a 
licensed master social worker under the supervision of a physician, psychologist or 
licensed clinical social worker authorized to practice under title eight of the education law, 
and acting within their lawful scope of practice. 

N.Y. DOM. REL. LAW § 240-d(1) (McKinney).  “‘[H]andicap’ means an inability to engage in any substantial 
gainful activity by reason of any medically determinable physical or mental impairment which can be 
expected to result in death or which has lasted or can be expected to last for a continuous period of not 
less than 12 months.”  NEV. REV. STAT. ANN. § 125B.110(4) (emphasis added). 
93 The guidelines seem to allow parents without legal custody—or even non-parents—to pursue child 
support on behalf of a minor child: “The party without legal custody or nondomiciliary party shall owe his or 
her total child support obligation as a money judgment of child support to the custodial or domiciliary party 
….”  LA. REV. STAT. ANN. § 9:315.8(D) (emphasis added).  A “domiciliary parent” is simply defined as “[a] 
parent with whom a child lives.”  PARENT, Black's Law Dictionary (11th ed. 2019).  Meanwhile, a custodial 
parent is “[t]he parent awarded physical custody of a child in a divorce.”  Id.  See, e.g., Walder v. Walder, 
159 La. 231, 234; 105 So. 300, 301 (1925).  See, e.g., Williams v. Pope Mfg. Co., 52 La.Ann. 1417, 1444; 
27 So. 851, 863 (1900).  See, e.g., Dolhonde v. Dolhonde, 357 So.2d 810, 813 (La.App. 1 Cir.1977).  See, 
e.g., Simon v. Calvert, 289 So.2d 567, 570 (La.App. 3 Cir. 1974). 
94            An award of child support continues with respect to any unmarried child who attains the age of 

majority, or to a child who is emancipated relieving the child of the disabilities attached to 
minority, as long as the child is a full-time student in good standing in a secondary school 
or its equivalent, has not attained the age of nineteen, and is dependent upon either parent. 
Either the primary domiciliary parent or the major or emancipated child is the proper party 
to enforce an award of child support pursuant to this Subsection. 

LA. REV. STAT. ANN. § 9:315.22(C) (emphasis added). 
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La. Rev. Stat. Ann. § 9:315.22 also allows a child support order to continue by operation of law 
beyond the age of majority for a developmentally disabled child.95  For the sake of consistency a 
contradictory hearing should be required to extend the support obligation for adult disabled 
children as well.96 

RECOMMENDATIONS 

The child support review committee makes the following recommendations based on its most 
recent review of the child support guidelines: 

1. The schedule in La. Rev. Stat. Ann. § 9:315.19 should be updated to incorporate the most 
recent data available on the costs of raising children. 

2. The schedule should also be expanded to apply to parents with combined adjusted gross 
incomes up to $50 thousand per month. 

3. The second sentence in La. Rev. Stat. Ann. § 9:315.1(C)(1) should be incorporated into 
La. Rev. Stat. § 9:315.13. 

4. La. Rev. Stat. Ann. § 9:315.1(C)(1) and (2) should be repealed. 
5. Language should be added to the guidelines requiring a court to expressly find of a lack 

of income documentation before imputing income to a party under La. Rev. Stat. Ann. § 
9:315.11(A)(2). 

6. Courts should not consider a parent to be voluntarily un(der)employed if that parent is 
caring for a disabled child of the parties. 

7. La. Rev. Stat. Ann. § 9:315.22(E) should be moved to a new section and expanded to 
include additional guidance for the courts.97 

8. Add language to the guidelines requiring certain language to be included in pleadings and 
child support orders for disabled children. 

9. Urge and request the Law Institute study the issue of establishing filiation and support 
obligations for minor unemancipated parents. 

 

Sample legislation is included in Appendix C of this report. 

 

                                                           
95 “An award of child support continues with respect to any child who has a developmental disability, as 
defined in R.S. 28:451.2, until he attains the age of twenty-two, as long as the child is a full-time student in 
a secondary school. The primary domiciliary parent or legal guardian is the proper party to enforce an award 
of child support pursuant to this Subsection.”  LA. REV. STAT. ANN. § 9:315.22(D). 
96 An adult child with a disability may fall within both Subsections D and E of [La. Rev. Stat. Ann. § 9:315.22]. 
The provisions are not mutually exclusive. In such cases, the right of an adult child with a disability to 
support under Subsection E of this Section merely begins when support under Subsection D of this Section 
terminates.”  LA. REV. STAT. ANN. § 9:315.22 cmt. (g) (2015).  So it seems puzzling that a hearing would be 
required to extend a support obligation under Subsection E, but not Subsection D  
97 In addition to the language included in the sample bills in Appendix C, other challenges may need to be 
considered by the Legislature.  See generally In Interest of D.C., 549 S.W.3d 136 (Tex.2018). 
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